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INTEREST OF AMICUS CURIAE 

 

This amicus curiae brief (“Brief”) is submitted by the League of Arizona 

Cities and Towns (“League”) under Rule 14 and Rule 16 of the Arizona Rules of 

Civil Appellate Procedure. This Brief is being filed with the written consent of the 

parties. No other person or entity made a monetary contribution for the preparation 

or submission of this brief.   

The League is a voluntary association of all the 91 incorporated cities and 

towns in Arizona, representing approximately 79% of the state’s total population.  

The League provides collective advocacy, education, training, technical assistance, 

and information-sharing for and among the cities and towns of Arizona. The League 

also participates in federal and state litigation that may impact the interests of its 

members. 

The League respectfully submits this Brief in support of Appellees because 

the questions presented in this case implicate important statewide issues relative to 

the scope and breadth of referendum power reserved to the citizens of Arizona under 

Ariz. Const. art. 4, pt. 1, § 1(8).   

Only legislative acts are subject to referendum. Wennerstrom v. City of 

Mesa, 169 Ariz. 485, 488 (1991). Here, the residents of Surprise certainly had the 

constitutional right to refer the 2008 ordinances regarding the property in question 

https://govt.westlaw.com/azrules/Document/N5B0B2430F97811EABED8E3DA0BD74D8A?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000447&cite=AZCNART4PT1S1&originatingDoc=I8564d7209da011edaa56d2cc28479714&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=622c45beea0c48fda57b211e126988ed&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991176445&pubNum=0000661&originatingDoc=Ie4f24580f79911d99439b076ef9ec4de&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3060c3ec16904d8ea8934073d4408831&contextData=(sc.DocLink)#co_pp_sp_661_149
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991176445&pubNum=0000661&originatingDoc=Ie4f24580f79911d99439b076ef9ec4de&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3060c3ec16904d8ea8934073d4408831&contextData=(sc.DocLink)#co_pp_sp_661_149
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(“Property”), including the ordinance that rezoned the Property to the Truman 

Ranch Marketplace Planned Area Development (“Truman Ranch PAD”) 

(Ordinance 08-37, which includes PAD 08-015). They didn’t exercise that right. 

Fifteen years later, residents cannot attempt to kill a project they dislike by referring 

its preliminary development plan to the ballot. The 2008 ordinances were legislative 

in nature; the plan is not. The preliminary development plan that was approved by 

Ordinance 2022-18 (“Plan”) is administrative in nature because it does not make 

any zoning change and merely implements the policies and standards of Ordinance 

08-37 and PAD 08-015.   

The implications of allowing plans to be “second guessed” by the electorate 

has the potential of hampering the planning processes and development in Arizona. 

Referenda could interfere with the approval of projects that fully comply with 

preexisting zoning ordinances and conform to voter-approved general plans, 

including much-needed affordable housing projects. The League’s members have 

interests in avoiding this outcome and protecting their limited budgets from the costs 

of running referendum elections.  

https://content.civicplus.com/api/assets/408c6cf3-65d5-48d8-9329-09e8e618653f?cache=1800
https://library.municode.com/az/surprise/ordinances/municipal_code?nodeId=1168502
https://content.civicplus.com/api/assets/408c6cf3-65d5-48d8-9329-09e8e618653f?cache=1800
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STATEMENT OF THE CASE  

STATEMENT OF THE FACTS  

ISSUE PRESENTED FOR REVIEW 

 

The League concurs with the statement of the case, statement of the facts, and 

issue presented for review by Appellee City of Surprise (“City” or “Surprise”).  

 

INTRODUCTION 

There is no denying that members of the public play a vital role in the planning 

process. A community’s general plan is shaped by public input and is ultimately 

approved by the local electorate. Members of the public have influenced land use 

decisions by serving on planning commission, participating at public hearings, and 

communicating with their elected officials. They have filed written protests to trigger 

a supermajority vote requirement. See A.R.S. § 9-462.04(H) (requiring a 

supermajority vote if the owners of twenty percent or more within the affected area 

file a written protest). They have appealed decisions, challenged decisions in 

superior court, and filed referendum petitions. When all else fails, they have recalled 

elected officials or voted them out of office. Their rights to participate in the planning 

process, are, is not absolute. They can only refer legislative acts to the ballot – and 

the matter being referred cannot exceed the legislative powers conferred upon the 

governing body. See Ariz. Const. art. 4, pt. 1, § 1(8).   

https://1.next.westlaw.com/Document/N47F905709DE311E993DCE73C558C2312/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740160000018c1cc252f5b95d5dec%3Fppcid%3D9c1eef1dd9564a58a9cb02fdfa5ae32a%26Nav%3DSTATUTE%26fragmentIdentifier%3DN47F905709DE311E993DCE73C558C2312%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=39264a8b093fdf50e3c3b045df2289f1&list=STATUTE&rank=1&sessionScopeId=9efee1d3a2e88d04c5cd3fdf4e4a4420b77eb94b0f2444def1faf0b2d3e1b93d&ppcid=9c1eef1dd9564a58a9cb02fdfa5ae32a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000447&cite=AZCNART4PT1S1&originatingDoc=I8564d7209da011edaa56d2cc28479714&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=622c45beea0c48fda57b211e126988ed&contextData=(sc.RelatedInfo)
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Here, the superior court correctly concluded the Plan is not referrable because 

approval of the plan is administrative in nature. The League respectfully asks this 

Court to affirm and decline any invitation to expand referenda rights to the approval 

of plans. The implications of allowing plans to be “second guessed” by the electorate 

has the potential of hampering the efficient administration of local governments and 

of impeding lawful development and the construction affordable housing projects. 

The League’s member municipalities have interests in avoiding this outcome and in 

protecting their limited budgets from the costs of running referendum elections.  

ARGUMENT 

 

1. Administrative actions are not subject to referenda.  

 

The Arizona Supreme Court has provided the following guidelines when 

distinguishing between administrative and legislative decisions for the purpose of 

determining which acts can be referred to the ballot: 

Actions relating to subjects of a permanent and general character are usually 

regarded as legislative, and those providing for subjects of a temporary and 

special character are regarded as administrative. In this connection an 

ordinance which shows an intent to form a permanent rule of government until 

repealed is one of permanent operation. 

 

The test of what is a legislative and what is an administrative proposition, with 

respect to the initiative or referendum, has further been said to be whether the 

proposition is one to make new law or to execute law already in existence. 

The power to be exercised is legislative in its nature if it prescribes a new 

policy or plan; whereas, it is administrative in its nature if it merely pursues a 

plan already adopted by the legislative body itself, or some power superior to 
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it. Similarly, an act or resolution constituting a declaration of public purpose 

and making provision for ways and means of its accomplishment is generally 

legislative as distinguished from an act or resolution which merely carries out 

the policy or purpose already declared by the legislative body. 

 

Wennerstrom, 169 Ariz. at 489 (quoting 5 McQuillin Mun. Corp. § 16:53 (3d ed.)).  

 

Here, the Plan for the Property does not show any intent to form a permanent 

rule of government. It does not make a new law or city policy. It is not generally 

applicable and does not constitute a declaration of public policy.   

Appellants Voice of Surprise and Quintus Schulzke (collectively, “VOS”) 

claim that any land use could be developed on the Property and the Plan itself 

effectuates the rezoning (see, e.g., Plaintiffs-Appellants Opening Br. 28). This is 

incorrect. The rezoning occurred in 2008 when Ordinance 08-37 and PAD 08-015 

were approved by the City Council, which expressly allow all land uses permitted 

within the C-1 (neighborhood commercial), C-2 (community commercial), and MU-

PD (mixed use-planned development) zoning districts as defined by the zoning code 

at the time. The Plan does not change the zoning classification or make any other 

zoning change. Rather, the Plan depicts the characteristics and configuration of a 

mixed-use project on the Property that conforms to the permissible land uses under 

Ordinance 08-37 and PAD 08-015. The characteristics and configuration of the 

specific site are not a matter of public policy. 

At the root of VOS’ concerns appears to be a general objection to the flexible 

nature of any planned area development. The entire purpose of a planned area 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991176445&pubNum=0000661&originatingDoc=Ie4f24580f79911d99439b076ef9ec4de&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3060c3ec16904d8ea8934073d4408831&contextData=(sc.DocLink)#co_pp_sp_661_149
https://1.next.westlaw.com/Document/If4e88002ea6311d98af59af20dded557/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740160000018c21cd77f3b960595c%3Fppcid%3D009dba2fca124299b2a480ded6d96e46%26Nav%3DANALYTICAL%26fragmentIdentifier%3DIf4e88002ea6311d98af59af20dded557%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=78075fed1c278612be90601dcd59fa17&list=ANALYTICAL&rank=1&sessionScopeId=904966d18ba59c45a19f617168e9eb6be71205e86a76609113bd11adda5ed2ec&ppcid=009dba2fca124299b2a480ded6d96e46&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://content.civicplus.com/api/assets/408c6cf3-65d5-48d8-9329-09e8e618653f?cache=1800
https://content.civicplus.com/api/assets/408c6cf3-65d5-48d8-9329-09e8e618653f?cache=1800
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development, however, is to provide more flexibility. This zoning type allows for 

flexibility in the mixture of uses, design standards, building configurations, and open 

spaces. A a planned area development encourages creativity and allows departures 

from a zoning code in the interest of developing an integrated and harmonious 

project. See, e.g., 2008 Zoning Code § 125-194(b)(4). Surprise’s zoning code in 

2008 allowed any use for a planned area development so long as it was consistent 

with the general plan. See id. at § 125-194(b)(4). The zoning code provided 

flexibility in housing types subject to limitations. See id. at §§ 125-194(b)(5)(a); 125-

194(b)(8). It also provided flexibility regarding housing densities subject to specific 

reasonableness factors and compliance with the general plan. See id. at §§ 125-

194(b)(5)(a); 125-194(b)(5)(b); see also A.R.S. § 9-462.01(F) (requiring a rezoning 

ordinance to conform with the general plan−and stating that a rezoning ordinance 

conforms if it “proposes land uses, densities or intensities within the range of 

identified uses, densities and intensities of the land use element of the general plan”); 

A.R.S. § 9-461.05(C) (providing that a general plan is a statement of community 

goals and development policies that includes specific elements, maps, objectives, 

principles, standards, and plan proposals). Residents with concerns about the flexible 

nature of this type of flexible zoning had opportunities to object in 2008 when the 

City Council adopted Ordinance 08-37 and PAD 08-015.    

https://www.azleg.gov/search/oop/qfullhit.asp?CiWebHitsFile=/ars/9/00462-01.htm&CiRestriction=conform
https://www.azleg.gov/ars/9/00461-05.htm
https://content.civicplus.com/api/assets/408c6cf3-65d5-48d8-9329-09e8e618653f?cache=1800
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The fact that a city has some discretion or flexibility in approving an 

application does not make the decision legislative in nature.1 In Redelsperger v. City 

of Avondale, 207 Ariz. 430, 433, ¶ 13 (App. 2004), the court concluded that a 

governing body’s level of discretion is not the ending point in the analysis of whether 

an act is administrative or legislative; it is simply one factor to be considered in the 

analysis.  See id. at 434, ¶ 16.  

The planning commission in Redelsperger was afforded some discretion 

under the zoning code regarding the grant or denial of a conditional use permit, but 

the discretion was not without limitation because the commission was required to 

examine several factors, including consistency with the general plan and general 

compatibility of use with adjacent properties. See id. at ¶¶ 16, 17. The commission 

also had discretion to impose conditions so long as the conditions carried out the 

provisions and intent of the zoning code. See id. at ¶ 17. The plaintiff in Redelsperger 

had argued that “by simply listing mini-storage facilities as possible conditional uses 

without delineating any development standards, and by making approval subject to 

the broad exercise of discretion, the City was reserving its legislative powers until 

an actual application for the use was filed.” Id. at ¶ 18. The court rejected the 

 
1 See discussion below regarding a city council’s ability to delegate some or all of 

the administrative tasks associated with approving development plans, site plans, 

plats, and the like.  

https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
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argument because city councils do not have the authority to delegate legislative 

powers to administrative powers. Id.   

The fact that discretion may be exercised by a city council does not make the 

decision legislative in nature either. City councils in Arizona can perform the 

administrative tasks of approving development plans, share the tasks with a planning 

commission and/or staff, or delegate the tasks completely. See, e.g., A.R.S. § 9-

500.49 (providing that a  city council can authorize administrative personnel to 

review and approve site plans, development plans, land divisions, lot line 

adjustments, lot ties, preliminary plats, final plats and plat amendments without a 

public hearing). In contrast, city councils in Arizona cannot delegate their legislative 

powers to rezone property from one zone to another, annex land, or amend a general 

plan. See, e.g., A.R.S. §§ 9-462.04 (describing the legislative process of rezoning 

property from one zone to another); 9-461.06 (describing the legislative process of 

amending a general plan); and 9-471 (describing the legislative process of annexing 

land).   

Regardless of the nature of a decision, any referendum is strictly limited to 

matters upon which a city council is “empowered by general laws to legislate.” Ariz. 

Const. art. 4, pt. 1, § 1(8) (citations omitted). If a city council is not empowered to 

deny the approval of a development plan because it complies with the city’s 

https://1.next.westlaw.com/Document/Ie4f24580f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=207+Ariz.+430
https://1.next.westlaw.com/Document/N472E196030C811EEA69189B02B743174/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N472E196030C811EEA69189B02B743174/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N47F905709DE311E993DCE73C558C2312/View/FullText.html?originationContext=previousnextsection&contextData=(sc.UserEnteredCitation)&transitionType=StatuteNavigator&needToInjectTerms=False&ppcid=117c09c0ec464f4e85a1c52dd7ca8b29
https://1.next.westlaw.com/Document/N40C12330033611ED8E17AA85475E25B5/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/NB980B99007CB11EDB57F80C7A825B270/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000447&cite=AZCNART4PT1S1&originatingDoc=I8564d7209da011edaa56d2cc28479714&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=622c45beea0c48fda57b211e126988ed&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000447&cite=AZCNART4PT1S1&originatingDoc=I8564d7209da011edaa56d2cc28479714&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=622c45beea0c48fda57b211e126988ed&contextData=(sc.RelatedInfo)


14 

requirements, it stands to reason that the electorate is also limited in its ability to 

“deny” approval of the plan by voting "no" vote at a referendum election.    

In sum, a development plan is not legislative in nature when it does not rezone 

land and merely executes the policies and standards of a preexisting ordinance in 

accordance with a general plan.   

2. Allowing referenda on administrative matters would result in negative 

statewide impacts.  

 

Expanding the power of referendum to administrative matters would run afoul 

of the Arizona Constitution and disrupt governmental operations. The impacts would 

be especially harsh on local governments because city councils in Arizona are 

frequently called upon to act in administrative capacities. For example, a city council 

can perform the functions of a planning department. See A.R.S. § 9-461.03 (giving 

city councils the option of creating a planning department). A city council can also 

act as the planning agency. See A.R.S. § 9-461.01 (giving city councils the option of 

delegating the functions of a “planning agency” to staff). In fact, state law defines a 

city’s “planning agency” as whoever is designated by local ordinance to carry out 

municipal planning functions, which may be performed by the planning department, 

a planning commission, a hearing officer, the legislative body itself, or any 

combination thereof. See A.R.S. § 9-461(4) (defining “planning agency” for the 

purpose of A.R.S., Title  9, Ch. 4, Art. 6 relating to municipal planning); see also 

https://1.next.westlaw.com/Document/N89B23D9070CC11DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+s+9-461.03
https://1.next.westlaw.com/Document/N88F2E53070CC11DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Category)&transitionType=StatuteNavigator&needToInjectTerms=False&ppcid=852ec342b4114ea883410af763712b89
https://1.next.westlaw.com/Document/N4AA0B3509B6611E08F2DB58B7595642C/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=N308D4FE06CEC11DA941ED2CF24A3A24D&transitionType=DocumentItem&contextData=(sc.Category)
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A.R.S. §§ 9-462(3) (defining “planning agency” for the purpose of A.R.S., Title  9, 

Ch. 4, Art. 6.1 relating to municipal zoning); 9-463(5) (defining “planning agency” 

for the purpose of A.R.S., Title  9, Ch. 4, Art. 6.2 relating to municipal subdivision 

regulations). Moreover, a city council can perform the functions of a planning 

commission. See, e.g., A.R.S. §§ 9-461.02 (giving city councils the option of 

creating a planning commission); 9-462.04(G) (stating that, if there is no planning 

commission or hearing officer, the city council will perform  the functions assigned 

to a planning commission or hearing officer). 

In sum, local governments should not be bogged down with time consuming 

and costly referenda concerning basic administrative functions. If every 

dissatisfied resident could invoke the machinery of the referendum for 

administrative matters, thereby suspending the effective dates of such measures, 

the efficiency and economy in the business administration of Arizona’s cities and 

towns would be seriously affected. A development plan’s compliance with 

preexisting standards and requirements would be irrelevant. Residents could refer 

any and all plans to prevent or delay any development from ever occurring at a 

site.  This would be especially problematic when Arizona is facing an affordable 

housing crisis.  The League urges this Court to avoid these results and affirm.  

https://1.next.westlaw.com/Document/N8FCCBD9070CC11DAA16E8D4AC7636430/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=N32C16DF06CEC11DA941ED2CF24A3A24D&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=N32C16DF06CEC11DA941ED2CF24A3A24D&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Document/NA000627070CC11DAA16E8D4AC7636430/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=N344A7EF06CEC11DA941ED2CF24A3A24D&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Document/N897C397070CC11DAA16E8D4AC7636430/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N47F905709DE311E993DCE73C558C2312/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=a.r.s.+9-462.04
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CONCLUSION 

 

For the foregoing reasons, this Court should affirm. 

 

RESPECTFULLY SUBMITTED this 1st day of December 2023 by: 

   /s/ Nancy L. Davidson  

Nancy L. Davidson, Esq. (029991) 

General Counsel  

League of Arizona Cities and Towns 

1820 W. Washington Street, Phoenix, AZ  85007 

(602) 258-5786 

ndavidson@azleague.org 

Attorney for Amicus Curiae  
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